Employer Status Determination
Ansco Investment Company

This is the decision of the Railroad Retirenent Board regardi ng the
status of Ansco Investnent Conpany (Al C) as an enpl oyer under the
Rai | road Retirenent and Railroad Unenpl oynent |nsurance Acts.

In a letter dated May 23, 1991, M. Craig P. Meis, Vice President
and GCeneral Manager, advised that AIC, which was incorporated
Cct ober 7, 1987:

does not perform any services to DRGAR [Denver & Rio
Grande Western Railroad Conpany]. Al C functions as a
tour/travel conpany organizing rail travel for the public
on a schedul ed basis during the ski season and at other
times on a charter basis. In this capacity, AIC
provi des for and manages the Ski Train over DRGAR |i nes
with DRGAR personnel and private rail cars over the DRGAR
and other railroads as part of an Antrak train. Al C
business with DRGAR i s in accordance with the agreenent
referred to in #3 below [this agreenent is a contract
bet ween AIC and Amrak]! AIC business with Armtrak for
the novenent of private rail cars is pursuant to
published tariffs. Al rail cars fornerly owed by Al C
are now provided by AIC wunder a sale/leaseback
transaction with GE Capital. Al C does not own any
rail road equipnent, cars, track or other railroad
property of any Kkind.

*x * * % %

Al C contracts with DRGAR for track, |oconotives, train
crew and nmai nt enance services. DRGAR haul s Al C equi prent
(rail cars) over DRGAR lines pursuant to the contract
between AIC and DRGAR. AIC is a marketing, managenent
conpany offering recreational, excursion travel to the
public.

In that letter M. Mis stated that "AIC does not provide any
service to DRGAR * * * DRGAR provides maintenance and repair
service for AIC cars. They also provide train crews and
| oconotives for AIC trips."

! This contract specifically states that "ANSCO [AIC} will
operate two round trip ski trains every weekend from Denver to
W nter Park, Colorado for the nonths of January through March and
possibly the first two weekends of April 1988."



In a letter dated Decenber 27, 1990, M. Paul B. Kingsolver,
D rector of Personnel -Labor Rel ati ons of DRGAR, stated that "DRGAR
provi des track, |oconotives, train crews and nai nt enance and report
servi ces, and hauls Al equi pnent over DRGAR |ines pursuant to the
contract between DRGAR and Al. Al acts as a packager of
recreational -excursion tours offered the public, which tours wll
use its equipnent.

In his letter of Cctober 3, 1991, M. Mis stated that "Ansco
enpl oyees are responsible for all admnistrative and manageri a
duties of the Ski Train" including the follow ng: financial,

mar ket i ng/ advertising, public relations - customer service,
ticketing, risk mnagenent, and strategic planning. Ansco
enpl oyees "performsimlar tasks for private rail car chartering
and various special projects.” M. Mis states that the Ski Train

operates schedul ed service from Decenber to April from Denver to
Wnter Park, Colorado, and that charters have also been run from
Denver to d enwood Springs, Colorado. He further states that the
Ski Train does not operate in interstate comerce and does not
interchange with any rail carrier operating in interstate commerce,
and that Ski Train tickets are sold by AIC "and/or authorized
tickets agents and are not sold as part of an Antrak or DRGAR
ticket. Neither Antrak nor DRGAR have [sic] ever sold tickets for
[AIC]."

In his letter on April 20, 1993, M. Meis stated that the ski train
i nvol ved 50 percent of the enployee tinme of AIC and produced 70
percent of the revenues; chartering (private cars), 35 percent and
20 percent; and "OQher (film pronotion, etc.), 15 percent and 10
percent.”

M. Meis advises that DRGAR an enployer under the Railroad
Retirenment and Railroad Unenpl oynment |nsurance Acts, is a wholly
owned subsidiary of RRo Gande Holding, Inc., which in turnis a
wholly owned subsidiary of Rio Gande Industries, 1Inc.? The
Anschut z Corporation owns 71.25 percent of the conmmon stock of R o
Grande Industries, Inc.; AIC is wholly owed by the Anschutz
Cor por ati on.

Section 1(a)(1l) of the Railroad Retirenent Act defines the term
"enpl oyer," to include

(i) any express conpany, sl eeping-car conpany, and

2 Ri o Grande |Industries, Inc. becane Southern Pacific
Rai| Corporation April 30, 1993.
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carrier by railroad, subject to part | of the Interstate
Comrerce Act * * *.

Avirtually identical definitionis found in sections 1(a) and (b)
of the Railroad Unenpl oynent |nsurance Act (45 U S.C. 8§ 351(a) &

(b)).

Section 10501 of the Interstate Commerce Act sets forth the general
jurisdiction of the Interstate Commerce Comm ssion (ICC) over
transportation by rail. Section 10501(b) provides in pertinent
part that:

(b) The Conmm ssion does not have jurisdiction under
subsection (a) of this section over-

(1) the transportation of passengers or
property, or the receipt, delivery, storage, or
handling of property, entirely in a State (other
than the District of Colunbia) and not transported
between a place in the United States and a place in
a foreign country except as otherw se provided in
this subtitle. [49 U S.C § 1501(b)(1)].

The rail service provided by AIC may be characterized as a touri st
or excursion railroad operated solely for recreational and
anusenent purposes. Since passengers are transported solely within
one state, under section 10501(b)(1) above AIC woul d not be subject
to ICC jurisdiction and would therefore also not fall within the
definition of "enployer" set out in section 1(a)(1)(i) of the
Rail road Retirenent Act. Therefore AIC is not a carrier by
railroad.

The Railroad Retirenment Act and the Railroad Unenpl oynent | nsurance
Act also define the term "enployer" to include:

(i1) any conpany which is directly or indirectly
owned or controlled by, or under conmmon control wth, one
or nore enployers as defined in paragraph (i) of this
subdi vi si on, and whi ch operates any equi pnent or facility
or perfornms any service (except trucking service, casual
service, and the casual operation of equipnment or
facilities) in connection wth the transportation of
passengers or property by railroad, or the receipt,
delivery, elevation, transfer in transit, refrigeration
or icing, storage, or handling of property transported by
railroad * * *.
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Avirtually identical definitionis found in sections 1(a) and (b)
of the Railroad Unenpl oynent |nsurance Act (45 U S.C. 8§ 351(a) &

(b)).

Thus, if a conpany does not performa "service in connection wth"
rail transportation, the "control" issue need not be resol ved.

There is no evidence that AIC provides any service in connection
with rail transportation to DRGAR in connection wth that
operation. Rather, the evidence shows that Al C operates over the
lines of DROAR, a carrier which provides interstate freight service
in connection with rail transportation, solely to provide public
passenger ski tours within one state using its own rail cars
Because AIC does not perform a service in connection with rai
transportation, the Board finds that it is not a covered enpl oyer
under the Railroad Retirenent and Rail road Unenpl oynent | nsurance
Acts.

den L. Bower

V. M Speakman, Jr.

Jerone F. Kever



